
1 A I -- that's -- as to what might
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2 happen, is always a factor, but not really.

3 The decision to move to a sports tier is about

4 a year, and then -- and growing

5 every year to more than that now. What might

6 happen as a PR matter, as a legal matter, and

7 an image matter is a different story. And,

8 you're right.

9

10

Q Mr. Roberts, let me -

MR. PHILLIPS: May I approach,

11 Your Honor?

12

13

JUDGE SIPPEL: You may.

MR. PHILLIPS: I'd like to show

14 the witness what's, I believe, been received

15 into evidence as NFL Enterprises Exhibit 115.

16 JUDGE SIPPEL: 115. All right.

17 Let's test that one.

18 MR. PHILLIPS: My partner, Mr.

19 Schmidt, is nodding his head. And I trust him

20 all the time.

21 JUDGE SIPPEL: Does that mean that

22 you're away from the table, or that something



1 has happened otherwise?
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2 MR. PHILLIPS: He's telling me

3 that it's been accepted into evidence, Your

4 Honor.

5 JUDGE SIPPEL: Thank you. This is

6 115. It's in the record. Let's ask some

7 questions on it.

8

9

10

11

12

13

Q

A

Q

MR. PHILLIPS: Yes, Your Honor.

JUDGE SIPPEL: It's identified.

BY MR. PHILLIPS:

Mr. Roberts?

Yes, sir.

This has an email you wrote to Mr.

14 Burke, Mr. Cohen, copy to Mr. Watson, and Mr.

15 Bond, and Dave Scott. Correct?

16

17

A

Q

Correct.

And this is in response to an

18 email from Mr. Burke, who writes that you have

19 to make a decision on the NFL Network about

20 the Time Warner systems and putting them on

21 sports tier. Correct?

22 A Correct.



1 Q And he's asking you for the go-

2 ahead to give notice to put those on the

3 sports tier.
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4

5

A

Q

Correct.

And you write, sir, in response,

6 "Go for it now! I suspect they are going to

7 bring a program access complaint reo us

8 discriminating between OLN and them. We

9 should be ready for this." Do you see that,

10 sir?

11

12

A

Q

I do.

And that's what you wrote to your

13 colleagues, Mr. Burke, and the others, sir.

14 Correct, sir?

15 A I didn't know if it was a

16 question. Yes.

17 Q Now, that didn't matter that they

18 were going to sue you, because you considered

19 yourself at war with the NFL by that time,

20 sir. Is that correct?

21 A Yes. The NFL had, at that point,

22 I think there had been a lot of conversations



1 between Mr. Bond and I think somebody named

2 Mr. Shaw, or his counterpart at the NFL, and

3 trying to get these systems launched as a

4 sports tier. And I think that it was very

5 clear to Mr. Bond, anyway, and he had

6 represented that to me, and others, that the

7 NFL was not acknowledging our right. And,

8 secondly, the NFL had gone to the FCC. There

9 had been articles in the trade press that the
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10 FCC that the NFL had already brought an

11 action against Time Warner at the FCC over the

12 same matter at the FCC. And then, thirdly,

13 the NFL had declared war, I think that was

14 their phrase, against Cablevision, and Time

15 Warner, and said they were going to spend $100

16 million in a marketing campaign, because they

17 had chosen not to carry the NFL Network. So,

18 I don't think it was a great surprise that

19 this would be the next venue. We already had

20 a contract in our minds unassailable with this
I

21 right, so the only possibility would be then

22 to make a charge of discrimination.



1 Q And in that context, the context

2 of war, sir, you made the decision to put the

3 NFL Network on a tier, at least with respect

4 to the newly acquired Adelphia systems. Is

5 that fair?
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6

7

A

Q

We wanted to launch them.

Sir, when I took -- and when my

8 partner, Mr. Schmidt there, took your

9 deposition a couple of weeks ago, and he asked

10 you about this, what you said was, "When you

11 go to war, you know everything is in play."

12 Is that correct, sir? Is that what you said?

13 MR. CARROLL: Page reference?

14 MR. PHILLIPS: 199, 22.

15 THE WITNESS: "Everything is in

16 play", yes.

17 MR. PHILLIPS: I don't have any

18 further questions, Your Honor.

19 JUDGE SIPPEL: All right. Do you

20 want to check that, or are we all set on that?

21

22

MR. CARROLL: I'll let it be.

JUDGE SIPPEL: All right. Mr.



1 Schonman.

2 MR. SCHONMAN: Your Honor, thank
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3 you for the opportunity. As much as I would

4 like to ask questions, I have none.

5

6

7

8 colleagues?

9

10

11 going next?

JUDGE SIPPEL: You have none.

MR. SCHONMAN: I have none.

JUDGE SIPPEL: How about your

MS. MUMAW: I have none, as well.

JUDGE SIPPEL: All right. Who'S

12

13 Your Honor.

MR. CARROLL: I have no questions,

14 JUDGE SIPPEL: That leaves me.

15 No, I have no questions, sir.

16 MR. CARROLL: That's our last

17 witness, Your Honor.

18 JUDGE SIPPEL: All right. I thank

19 you. You're excused as a witness.

20 THE WITNESS: Thank you.

21 JUDGE SIPPEL: The witnesses can

22 talk amongst themselves now. We have nothing



1 -- that's it.
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2

3

MR. LEVY: Your Honor -

JUDGE SIPPEL: I've got something

4 to hand out.

5 MR. LEVY: I have a housekeeping

6 matter, if you will.

7 JUDGE SIPPEL: All right. Let me

8 take care of mine first. We've got a decision

9 to give you. You can continue to speak. I'm

10 sorry.

11 MR. LEVY: Your Honor, I had

12 mentioned earlier in the week that we agreed

13 with counsel for Comcast on a procedure,

14 whereby each would designate excerpts from

15 depositions of witnesses that were not going

16 to be present in the hearing room.

17 JUDGE SIPPEL: Yes.

18 MR. LEVY: I have given to counsel

19 for Comcast, and counsel for the Enforcement

20 Bureau excerpts from three witness'

21 depositions. They reflect our designation,

22 Comcast's counter-designations. I'd like to



1 move them, mark them as exhibits, and move

2 them into evidence, if it's possible.

3 JUDGE SIPPEL: Surely. Are they

4 marked already, are they premarked, I should

5 say.
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6 MR. LEVY: Well, they are not

7 premarked, Your Honor.

8 JUDGE SIPPEL: They don't have a

9 number?

10 MR. LEVY: They don't have a

11 number, but I'm prepared to assign them

12 numbers, if Your Honor may -- if I may.

13 JUDGE SIPPEL: Yes. I think, why

14 don't -- we've been using -

15 MR. LEVY: I know the next numbers

16 in sequence. They're 230, 231, and 232.

17 JUDGE SIPPEL: No problem with

18 that, Mr. Carroll?

19 MR. CARROLL: No.

20 MR. LEVY: May I describe them for

21 the record, Your Honor?

22 JUDGE SIPPEL: Please do. I



1 appreciate that.
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2

3 of William -

MR. LEVY: 230 is the deposition

JUDGE SIPPEL: Hold it. Are we all4

5 set? 230?

6 MR. LEVY: 230 is the deposition

7 of William Bridgen taken on February 13th,

8 2009. That's B-R-I-D-G-E-N. 231 is the

9 deposition of Russell Chandler taken in

10 Philadelphia on February 19th, 2009. And 232

11 is the deposition of David Cohen taken in

12 Philadelphia on December 19th, 2008.

13 JUDGE SIPPEL: All right. Those

14 numbers will be assigned, and they will go in.

15 (WHEREUPON, THE DOCUMENTS REFERRED

16 TO WERE MARKED AS EXHIBIT NOS.

17 230-232 FOR IDENTIFICATION.)

18 JUDGE SIPPEL: Now, have they been

19 -- do we have an expurgated version, a

20 redacted version, or is that the whole deal?

21

22 Honor.

MR. LEVY: That's all I have, Your



1 JUDGE SIPPEL: Is that all we
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2 need? I mean, can we just -

4 depositions, at least,

3 MR. LEVY: Well, one of the

is marked highly

5 MR. CARROLL: Yes, we have no

6 objection, but we have to, subject to our just

7 checking, because they have designations,

8 counter-designations.

9 MR. LEVY: That's fine. And if

10 there are things that you want to redact,

11 that's fine, as well.

12 MR. CARROLL: So we just need to

13 check that, Your Honor. And, in addition, the

14 parties had agreed, and I think we need to

15 keep the record open, and not closing it

16 today, because there may be some additional

17 deposition designations to follow.

18

19

JUDGE SIPPEL: It's open.

MR. CARROLL: So, we will

20 expeditiously review these, and confirm that

21 these designations are fine with us, and

22 whether there are any redaction issues. And



l we will also get in promptly any additional

2 designations, deposition designations between

3 the two parties, as we had agreed.
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4 MR. LEVY: That's fine with us,

5 Your Honor. Maybe we could shoot to do that

6 by Tuesday or Wednesday.

7 MR. CARROLL: That would be better

8 than by this evening.

9 MR. LEVY: Yes.

10 JUDGE SIPPEL: Oh, yes. Well, I'm

11 going to be tied up next week, anyway, so you

12 may be, too.

13 MR. CARROLL: I won't have the

14 pleasure of being here next week.

15 JUDGE SIPPEL: They wore the team

16 out?

17 MR. LEVY: We can do it by Friday,

18 then. I had forgotten that you have your

19 hearing next week. If we do it by -- agree to

20 have it done by Friday for you, Your Honor?

21 JUDGE SIPPEL: Yes. Just keep us

22 informed by email of what's going on.



1 MR. LEVY: We will do that.
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2 JUDGE SIPPEL: Ms. Gosse, and

3 myself, and also Ms. Bergold, too. All right.

4 Do I have anything more?

5 MR. LEVY: I don't think so.

6 JUDGE SIPPEL: Oh. Remember we

7 talked about this. I wanted the letter in the

8 record. That was what, that was the letter

9 defining the fact that you were not going to

10 get -- that NFLN was going to get the package,

11 and not Comcast after the 27th, and January's

12 telephone call. There was a final letter that

13 came from the NFL, from the League to Comcast.

14 Is that right?

15 MR. CARROLL: I think it's the

JUDGE SIPPEL: Well, whatever -

MR. CARROLL: don't want to

16 tiering communications you're referring to.

17 Well, I -

18

19

20 presume to know. I remember there was a

21 question you asked, I thought, about was there

22 ever any follow-up letter with respect to the



1 tiering, moving things to a tiering that went

2 back and forth between the two sides. I

3 remember that inquiry.
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4 MR. SCHONMAN: That's right. We

5 knew there was a telephone call, but you

6 wanted a letter.

7 JUDGE SIPPEL: Well, the telephone

8 call - - that was the -

9 MR. SCHONMAN: Yes, and then you

10 wanted a letter, I believe.

11 JUDGE SIPPEL: I asked the

12 question. Yes, well, was this ultimately

13 followed up by a letter. And, apparently, it

14 was not.

15 MR. CARROLL: It was not, Your

16 Honor. And I think the other side would

17 agree, there was the phone call, and the next

18 day it was announced, there was a press

19 statement about the games having gone to the

20 network, and there's no additional letter with

21 respect to the OLN package, and the eight

22 games.



1 JUDGE SIPPEL: All right. Well, I
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2 was just trying to tie that date. I mean,

3 yes, we get the phone call, we got a lot of

4 testimony about it, but we don't have a

5 definitive document. And I guess the press

6 release would help, but I don't think we need

7 it.

8

9

MR. CARROLL: Okay.

JUDGE SIPPEL: What's the

10 correspondence now you were talking about on

11 the tiering?

12 MR. CARROLL: I thought you had

13 asked at some point, maybe that -

14

15 earlier.

16

JUDGE SIPPEL: I probably did

MR. CARROLL: I misunderstood.

17 I'm still trying to get what you were

18 referring to now.

19 JUDGE SIPPEL: Go ahead. Well, is

20 there anything on tiering that we -- is there

21 a series of letters on the tiering?

22 MR. CARROLL: I think you get into



1 lawyers ­

2

3

JUDGE SIPPEL: Oh, the protected?

MR. CARROLL: There is all sorts
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4 of communications between the lawyers in this

5 room that -

6 JUDGE SIPPEL: That I don't know

7 about, and I don't want to know about.

8 MR. CARROLL: I don't -- from our

9 side, I have no need to offer them.

10

11

JUDGE SIPPEL: All right.

MR. CARROLL: I don't think the

12 other side has either. And, frankly, it's

13 probably a blessing for -

14 JUDGE SIPPEL: I hear you. I'm

15 satisfied.

16

17

MR. CARROLL: Okay.

JUDGE SIPPEL: The record is open

18 for a reasonable period of time to get these

19 loose ends cleared up. And you let me know

20 definitively at least by email when it's ready

21 to close, and I'll close it. Now, it's going

22 to be from that period of time -- actually,



1 it's got to be from the period of time that

2 you get the transcripts. And since you're

3 getting -- we're going to start running the

4 clock, what did I give you, three weeks?
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5 MR. CARROLL: We're going to

6 request that the last transcript take four

7 weeks. No, I'm kidding.

8 JUDGE SIPPEL: Everybody is in a

9 hurry here, and I'm not that much in a hurry.

10 If you want to wait a little bit.

11 MR. LEVY: Your Honor, can we talk

12 to Mr. Carroll about these additional

13 deposition submissions, and I'm sure we can

14 agree on a date within the next 10 days or so,

15 where we'll deem the record closed, and the

16 clock start to run.

17 MR. CARROLL: I think that's a

18 very fair suggestion.

19 JUDGE SIPPEL: Well, you might

20 also just give me a -- also, at the same time,

21 just give me a specific date that you're going

22 to be filing your first round of proposed



1 dates here.

2

3

4 Honor.

5

MR. CARROLL: Yes, we'll do that.

MR. LEVY: We will do that, Your

JUDGE SIPPEL: Much easier that
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6 way. Right. We know what's going on. It's

7 got to be a clean version, plus a redacted

8 version. And I was talking about - - again,

9 this is optional about the proposed decision.

10 Draft your ideas on a decision, and maybe it

11 would make more sense to do that at the end

12 after the replies come in. Does that make -

13

14

15

MR. LEVY: Sure.

MR. CARROLL: Yes.

JUDGE SIPPEL: Okay. All right.

16 Is that okay with you? I have nothing more.

17 Thank you very much. The record is open. The

18 hearing phase is terminated. Everybody has

19 acted professionally, generously, and every

20 other which way. It was a very positive

21 experience from where I am.

22 MR. CARROLL: Your Honor, on



1 behalf of all the lawyers on both sides, may

2 I thank you, and your terrific staff,

3 especially Mary, for all the courtesies this

4 week, and I hope we have not disrupted

5 courtroom physical space too much, and we'll

6 do our best to clean things up this afternoon

7 after we leave. And I thank all of you again.

8 JUDGE SIPPEL: Appreciate that.

9 Can they have access to -- thank you very

10 much, Mr. Carroll. Now, let's go off the

11 record.

12 (Whereupon, the proceedings went

13 off the record at 4:08 p.m.)

14

15

16

17

18

19

20

21

22
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